COMMERCIAL ARBITRATION-ENFORCEMENT OF FOREIGN AWARDS ERNEST G. LORENZENf
N AN earlier article an attempt was made to present the problems created by commercial arbitration in its international and interstate aspects, so far as they related to the validity and enforcement of the submission agreement.' To complete the survey it will be necessary to consider the award and its enforcement in other countries. As between many continental countries the enforcement of foreign awards is today governed by the Geneva Convention of 1927, or by bilateral treaties containing more favorable conditions for the enforcement of awards. 2 The Geneva Convention is substantially in force also in England, but not in the United States and Latin-America. With respect to these noncontracting countries, the former state of the law is still in force. A general presentation of the subject will require, therefore, a discussion of foreign awards apart from the Geneva Convention, and under the provisions of the Convention. No attempt will be made to deal with the bilateral treaties that have been entered into, and the discussion will be limited to a few European and Latin-American countries whose law is of special interest. Before proceeding to the consideration of foreign awards a few words will be necessary with respect to the validity and enforcement of local awards 3
I VALMITY AND ENFORCEMENT or LoCAL AwARDS
In the United States common law awards need not be made, in the absence of special stipulations to the contrary, within any particular time. 4 They may be oral;I and they are final and irrevocable, without the necessity of notice to the prties, as soon as the requisite number of arbitrators court to confirm the award. The summary statutory method of enforcement is available in some states only if the agreement stipulates that the award be entered as a judgment in a designated court. 8 The validity of the judgment on the award presupposes that the court had jurisdiction over the losing party. In a majority of states, where the award had not been confirmed and entered as a judgment of court pursuant to the arbitration statute, valid statutory awards have been held enforceable by nonstatutory or common law methods as well. 1 Where, however, such judgment has been entered the award may be regarded as "merged" in the judgment.
2 0 Judgments upon common law awards are subject to the ordinary rules relating to appeals and writs of error which prevail in the different states. As regards statutory awards, there is a great deal of variance in the legislative provisions or uncertainty regarding the question whether an appeal or writ of error may be taken from a judgment entered on the award or from an order vacating the judgment.
2 ' In England, the Arbitration Act of 188922 provides that an award on a submission may be enforced by leave of the court or a judge, in the same manner as a judgment or order to the same effect. This method displaced the less summary method by way of rule of court provided for in the Common Law Procedure Act of 1854. The order for leave to enforce the award is based upon an originating summons which formerly had to be served personally. An amendment of the Rules of the Supreme Court (of 1920) now expressly permits the Court or a judge to allow service out of its jurisdiction.' An appeal will lie from the decision of the Master in Chambers, to whom the application for the enforcement of the award must be made in the first instance, to a Judge in Chambers and from the rected. The judgment so rendered by the court is docketed as if rendered in an action and has the Same force and effect and is subject to all provisions relating to a judgment in an action, and it may be enforced as if it had been so rendered. See SrmS, op. cit. spra note 4, at 708 et seq.
18. For example, Indiana (see STURGES, op. cit. supra note 4, at 279), Iowa (Id. at 282), Idaho and Montana (Id. at 275).
19. STURGES, op. cit. supra note 4, at 9. Contra: Older v. Quinn, 89 Iowa 445, 56 N. W.
(1893).
20. STURGES, op. cit. supra note 4, at 11. 21. Id. at 881 et seq. 22. Section 12. The method provided is a prompt and convenient one, as no objections to the award are sustainable. Application for leave to enforce the award is made by originating summons before a Mlaster in Chambers. Section 12 does not, however, give to the court the power of directing that judgment be entered in the terms of the award; it merely places the award on a footing similar to that of a judgment, so far as enforcement is concerned. "It gives to the award the same status as a judgment for the purpose of enforcement, but it leaves it what it was before, viz., an award." In re a Bankruptcy Notice, [19D7] 1 K. B. 478, 482. And a party who has obtained leave to enforce an award is not precluded from bringing an action upon the award. See China Steam Navigation Co. v. Van Judge in Chambers to the Court of Appeal. 4 An appeal lies likewise to the Court of Appeal from a judgment of a Divisional Court setting aside an award. 2 5 . In some continental countries action must be brought upon the award. In others a more summary procedure exists. In France, an award is rendered executory by a decree of the President of the Tribunal in a simplified proceeding in which the parties are not heard. 20 In Germany, prior to the Code of Civil Procedure of 1877, awards could be enforced in some states only by an action to obtain a judgment on the award (Erfiillungsklage). In others, they were enforceable on the same basis as foreign judgments.
According to Section 1040 of the Code of Civil Procedure the award has, as. between the parties, the same effect as a final judgment. Therefore, an action on the award, or on the underlying contract, does not lie. Enforcement in a more simplified manner has been provided by means of an action for enforcement. (Vollstreckungsklage) .- 8 Since 1930 this enforcement proceeding has been further improved by the introduction of a summary method for enforcement. 20 Much controversy exists in the various countries on the point whether a decree in a summary proceeding rendering the award enforceable by execution, operates to convert the award into a judgment 0° This question may become of practical importance in a suit for the enforcement of the award in another state or country.
The grounds for the impeachment of awards in the United States vary in detail, but in general they have reference to the existence or nonexistence of a binding contract of arbitration, to the improper constitution of the arbitral tribunal, or to the arbitral proceedings themselves, for 24 . Id. at 276. 25. Id. at 266. 26. CODE CIv. PROc. art. 1020. (1885) 65 Nussbaum suggests that the question should not turn upon considerations of an internal or procedural nature, for example, upon whether the exequatur is granted by a full court or by a single judge, nor upon whether it is given in a summary or ordinary proceeding, nor upon whether the decision rendered is called a judgment or not, but upon whether or not the defendant had an opportunity to be heard. If, as in France and Belgium, he is not heard, the granting of the exequatur should not be regarded as converting the decree into a judgment. But in those countries in which the exequatur proceeding is one of contentious jurIg. diction in which the defendant is afforded an opportunity to present his objections, the en forcement order is a regular judgment. 1 NussBAum 26.
1 WVACH, HANDBUCH DES DEUTSCHEN ZIVILPROZESSRECHTS
[Vol. 49 example, to the question whether the defeated party had notice of the proceedings and an opportunity to be heard, whether the arbitrators exceeded their authority or refused to hear pertinent testimony, or whether they were guilty of partiality, fraud, corruption, or other misconduct. There is no review of the merits, and in the absence of fraud or misconduct an award cannot be impeached for error of judgment, whether of law or fact. 3 Similar grounds for impeachment exist in England. Misconduct of an arbitrator is a ground for setting aside the award, but is not a defense in an action upon the award 3 2 In addition, under the inherent powers possessed by the Court, an award will be set aside which is bad on its face, irrespective of whether the error is one of fact or of lawP
The mode of impeaching awards varies a great deal on the continent and in Latin-America. Some countries, following the French example, allow the ordinary remedy of appeal (appellation), provided the parties have not waived such right. 34 Others deny the right of appeal or allow it only where the parties provided for such right in the arbitration agreement35 Distinctions exist also between the cases in which the arbitrators were authorized to act as amicable compounders and those in which they were bound by rules of law. The countries denying the ordinary remedy of appeal generally provide for extraordinary remedies, by means of which the award can be vacated or declared invalidV3 The grounds upon which awards may be impeached also vary a great deal in the different countries. Controversy exists likewise regarding the question whether an appeal or an application to have the award set aside suspends the enforcement of the award. The time limit within which the proceeding for impeachment must be brought is frequently that provided for appeals from judgments. Sometimes the period is fixed in the arbitration statute itself 37 
A. Enforcement in Foreign Countries of Awards Rendered Elsewhere
Modes of Enforcement in General. 3 8 In many countries, in which the award is regarded as in the nature of a contract, and the action, for the performance of such contract, foreign awards may be enforced by an action to obtain a judgment on the award. An action to obtain a judgment on the award may be allowed notwithstanding the fact that an order rendering it executory has been obtained in the state of rendition. But if the award in the foreign country has been converted into a judgment, instead of having been merely rendered executory, suit must be brought as for the enforcement of a foreign judgment. On the continent, a foreign judgment is not enforced by an action on the judgment as a new cause of action, but by an execution-procedure to declare it executory (to provide it with an exequatur). In some countries the only mode of enforcing foreign awards is by having them declared executory in the home state, and then enforcing them as foreign judgments. 8 0 Such judgments are sometimes enforceable only if reciprocity exists, and in Austria and Hungary only if reciprocity is established by treaty or governmental decree.
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It is generally held in these countries that no reciprocity exists with respect to the United States. Austria will not enforce oral awards of foreign countries even if the necessary reciprocity exists. 4 '
In certain countries foreign awards are enforceable by the simplified procedure provided for the enforcement of domestic awards. This is the case in Belgium, where the award must be presented to the President of the Tribunal for the district in which execution is sought, or of the district in which either party is domiciled. 42 The order for enforcement (exequatur) will be granted without hearing the losing party, if the award [Vol. 45 is formally correct and not contrary to mandatory provisions of the Belgian law or to its public policy. Although the provisions of the Belgian Code or Civil Procedure relating to arbitration are identical with those of France, there is considerable controversy in the latter country as to whether foreign awards can be enforced by the simplified procedure. Courts and authors have vacillated a great deal in this matter.4 3 The hesitancy of certain French courts to apply the simplified procedure to foreign awards is based, at least in part, upon considerations of fairness to the party against whom the suit for enforcement is brought. As the exequatur is granted in such a proceeding without hearing the losing party, the latter, if a non-resident, might not learn of the proceedings in time to protect his rights. They conclude, therefore, that the application for the order of enforcement should be heard by the full court, as in the case of an ordinary proceeding for the enforcement of foreign judgments, which requires notice to the defendant.
Whether a foreign award could be rendered executory in Germany by means of the simplified procedure laid down in Section 1042 of the Code of Civil Procedure for domestic awards was subject to dispute. 4 According to the prevailing opinion a foreign award could be enforced until 1930 only by means of an action on the award. This controversy was settled in 1930, by an amendment to the Code, which specifically states that the simplified procedure is applicable to foreign awards. 4 5
Requisites for Enforcement in General. In order to be entitled to enforcement the submission agreement must be valid according to the proper law, as determined by the rules of the Conffict of Laws of the state of enforcement. The award must have been validly rendered by an arbitral tribunal constituted in accordance with the terms of the submission agreement and the law governing the arbitration proceedings, as 43 determined by the rules of the Conflict of Laws of the state of enforcement. The enforcement of the award must not contravene the public policy of the forum. Foreign awards will not be enforced until they are "definitive", but there is no agreement in continental countries regarding the meaning of the term.
The merits of the award will not be re-examined in any proceeding to enforce a foreign award either as to the facts or the law, 4 0 and without regard to the nature of the proceeding-whether it is an action on the foreign award or a proceeding to render the foreign award executory by the simplified procedure, or by means of a regular action, as in the case of a foreign judgment. The merits of a foreign award have been reexamined, however, to the extent that they were subject to re-examination in the country where the award was rendered.
In Italy the merits of an arbitral award will be re-examined whenever it is rendered by default; 48 also if the award was procured fraudulently by the plaintiff, 40 or if the award was based on forged or altered documents, the forgery or alteration having been discovered by the defendant only after the rendering of the award,5 0 and under certain other circumstaftces. 1 Enforcement in Specific Continental Countries. Belgium and France. There are no Code provisions relating to the enforcement of foreign awards. As has been shown above, 2 much difficulty has been experienced in these countries, especially in France, concerning the manner of their enforcement. Whenever the proceeding is before a single Judge of the Tribunal, in which the defendant is not heard, the order permitting enforcement may be reviewed by the full court. 51. Namely, if the defendant regains possession of a vital document which he could not produce in the arbitration proceedings owing to plaintiff's conduct, or if the award resulted from a mistake of fact based upon documents and records in the case, provided the award was based upon the assumption of a fact which is erroneous beyond a doubt, or upon the assumption of the absence of a fact, tfhe existence of which has been positively established, and such fact was not in issue in the arbitration proceedings and decided in the award. CoD Civ. PRoc. art. 941, § 2, art. 494, 52. Supra, p. 45. [Vol. 45
Before an exequatur is granted by a French court the President of the Tribunal will consider the following points: 3 (1) The validity of the arbitration agreement;5 4 (2) the jurisdiction of the Arbitral Court; (3) the regularity of the arbitral proceedings, especially whether the losing party was duly cited and given an opportunity to be heard's (4) whether the enforcement of the award would violate French public policy.ru
No order for enforcement need have been obtained in the state in which the award was rendered.57 Holland. There is no simplified procedure in Holland for the enforcement of foreign awards, a summary proceeding being allowed only with respect to domestic awards. Foreign awards can be enforced only by means of an action on the award."' The judge will inquire whether there was a valid submission agreement and a valid award and whether its enforcement would be contrary to Dutch public policy. It is not necessary that an order for the enforcement of the award was obtained in the state in which the award was rendered. 9
Germany. The enforcement of foreign awards in Germany has been clarified by the Law of July 25, 1930.11 According to this law the simplified procedure applicable to German arbitral awards is extended to foreign awards, unless treaties between the countries provide otherwise. The law contains an express provision that Section 1039 of the German Code of Civil Procedure, relating to the formal execution of awards, their service upon the parties and deposit with the proper German court, is not applicable to foreign awards. The foreign awards will be declared executory after the court has satisfied itself, ex officio, that the award is a subsisting, valid award under the foreign law and that it is final. It is not necessary that the award should have been declared executory in the foreign state. The losing party may prevent the enforcement of the award by proving any of the grounds enumerated in Section 1044 of the Code of Civil Procedure, as amended in 1930. These are:
(1) That the award is without legal effect. So far as treaties do not provide otherwise the effectiveness of the award is to be determined by the law governing the award; (2) that the recognition of the award would be contra bonos mores or the public order, especially if the award would compel a party to perform an act, the doing of which is prohibited by German law; (3) that the party was not duly represented, unless such party has ratified the proceedings either expressly or by implication; (4) that the party was not given a proper hearing.
In the above cases a foreign award-unlike a domestic award-will not be set aside by the German courts, 61 but a declaratory judgment may be rendered denying it enforceability in Germany. However, if the award is set aside in the country in which it was rendered after being declared executory in Germany, an action may be brought in Germany to vacate the enforcement order. Sweden. The enforcement of foreign awards is regulated in Sweden today by the Law of June 14, 1929.62 This law provides that foreign awards shall be valid in Sweden with the reservations contained in section 7 of the Law. According to these reservations foreign awards will not be enforced (1) if the arbitral agreement is invalid according to the applicable law; (2) if the award has been set aside in the country where it was rendered; (3) if some other circumstance exists by virtue whereof the award is without effect in the foreign state; (4) if suit is pending in the foreign state concerning the validity of the award, or the time allowed for setting aside the award has not yet expired; (5) if the award deals with a matter which cannot be brought before arbitrators according to Swedish law; (6) if the party against whom the award was rendered did not have a reasonable opportunity to defend his rights; (7) if the question submitted to arbitration has been decided in Sweden subsequent to the making of the arbitral agreement by an ordinary court or by the "chief executor"; (8) if a circumstance exists with respect to the arbitral procedure or the award which would make the enforcement of the award contrary to bonos mores. Provisions contained in subsections 3 and 6 will not invalidate the award in Sweden unless they are set up by the party against whom the award is sought to be enforced. Switzerland. The legal situation in regard to the enforcement of foreign awards is very complex in Switzerland, there being no uniform law of procedure in the twenty-five cantons. Under the federal constitution the [Vol. 45
cantons are under a duty to recognize and enforce judgments rendered in other cantons.6 The same obligation exists with respect to cantonal arbitral awards if by the law of the canton where they are rendered they are placed upon the same footing as judgments. With respect to awards of foreign countries, the cantons are bound by any federal treaty. The cantons also have the power to enter into treaties through the intermediacy of the Federal Council.61 In the absence of federal or cantonal treaties relating to the enforcement of the awards of foreign countries, the procisions of the local codes of procedure control. As these are only very meager, or totally absent, with respect to foreign awards, there is great difficulty in ascertaining what the cantonal law is. Most of the cantons appear to assimilate foreign awards to foreign judgments and to subordinate their enforcement to the existence of reciprocity." No reciprocity is required, however, in some cantons, 6 " the principal one being that of Berne. Section 4 of Article 401 of the Code of Civil Procedure of Berne provides that the provisions relating to the enforcement of foreign judgments shall be applicable to foreign awards. These require that the judgment (award) be final and valid by the law of the place of rendition, that the defendant must have been duly cited, and that enforcement of the award should not contravene any public policy of the forum. For te enforcement of a foreign award in the Canton of Berne it is not necessary that an order rendering it executory should have been obtained in the home state. 6 " In some cantons a distinction is made between foreign judgments and foreign awards in the matter of reciprocity, permitting the enforcement of foreign awards," 8 without the existence of reciprocity. This attitude is taken also by the federal courts. G9 
71.
Art. 941, § 4. The award is unenforceable if both parties are Italian subjects at the time of the rendition of the award, although they were not at the time the agreement for arbitration was entered into. Cominelli c. Cappelli, Cass. del Regno, Feb. 11, 1925 , Riv. di Dir. Int. 1925 , and note by Perassi. An agreement between an Italian and a foreigner, entered into abroad but to be performed in Italy, which excludes the jurisdiction of the Italian courts and refers all disputes arising out of the contract to a foreign court, is void. Ragghianti v. Nardi, Foro It., Rep., vol. 55, no. 11 (1930 [Vol. ,45 these, reciprocity is not required for the enforcement of foreign awards and the merits will not be re-examined. 70 The award must be valid and enforceable in the state in which it was rendered. It will not be enforced if the claim on which it was based would be invalid according to Argentine law; nor where the award is by default and the losing party was domiciled in Argentina. The state courts are governed by their own codes of civil procedure which do not always coincide with the provisions of the federal law.
Brazil. Foreign awards are said to be unenforceable in Brazil on principle, subject, however, to important qualifications. Article 13 of the Imperial Decree 6982 of July 27, 1878 provided that foreign awards, confirmed by a judgment of the foreign court, were to be enforceable in Brazil after an examination by the Supreme Court. Since the establishment of the Republic, Law 221, of -November 20, 1894, introduced exequatur proceedings, with respect to foreign judgments, according to which foreign judgments could be enforced in Brazil without reference to reciprocity after being homologated by the Supreme Court. The above provisions are deemed applicable to foreign awards confirmed by a judgment in the home state. No reciprocity is required and no re-examination is made of the merits.
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The court is to inquire whether (1) the award was valid and final, (2) the arbitral court had jurisdiction, (3) the defendant had notice and an opportunity to be heard, (4) the enforcement of the award would be contrary to the public policy or to the public law of Brazil." Chile. Just as in the case of foreign judgments, foreign awards will be enforced if there is a treaty to that effect, or if reciprocal treatment is given by the foreign country to Chilean awards." 0 The Chilean Code of Civil Procedure contains the following additional provisions," 0 the relation of which to the previously mentioned Code provisions appears doubtful. According to these, foreign judgments to which none of the foregoing provisions can be applied will have the same effect as Chilean judgments, provided: (1) They contain nothing contrary to the laws of Chile, excepting procedural laws; (2) they are not opposed to the Chilean jurisdiction, (3) the judgment is not by default; (4) they have been rendered executory according to the law of the country in which they were rendered. 
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YALE LAW JOURNAL Uruguay. In Uruguay likewise, foreign awards are enforced on the same terms as foreign judgments. In the absence of treaty provisions 8 l the courts of Uruguay are guided in the enforcement of foreign judgments by the principle of reciprocity.
2 The Code of Civil Procedure of Uruguay contains the following additional provisions, the interpretation of which gives rise to the same doubts as the corresponding provisions of the Chilean Code of Civil Procedure.a If the foreign judgment does not fall within the foregoing provisions it will have executory force in Uruguay, if it is presented in "authentic" form and it is apparent that it satisfies the. following requirements :84 (1) that it was rendered by competent judicial authority; (2) that the defendant was duly cited and represented at the trial, or legally declared in default, notice of the judgment having been given to him even in this case; (3) that it is not opposed to the public order, good morals, to the Constitution and laws of Uruguay.Y6
Enforcement of foreign awards in England. Whether a foreign award, not governed by the Arbitration (Foreign Awards) Act, 1930,0 be regarded as a judgment or a contract in England, the ordinary, if not exclusive, remedy for its enforcement will be in either case the ordinary action as upon a contract claim. 7 From a procedural point of view an action upon a judgment would present no substantial advantages over an action upon an award. On the other hand, since there is no reciprocity doctrine in England in the matter of enforcing foreign judgments, a judgment on the award would not render the award more difficult of enforcement than it would have been had no judgment been rendered thereon. However, the judgment and contract concepts have obtained peculiar significance in England from another point of view. In the case of Merrifield Ziegler 86. This Act reproduces in substance the provisions of the Geneva Convention of 1927 for the Enforcement of Foreign Awards. By the terms of this Convention, England, which is one of the ratifying states, is under a duty to enforce awards rendered In any of the Contracting States by the same procedure with which it enforces its own awards.
87. Section 12 of the English Arbitration Act provides for a summary procedure, the award being made enforceable by leave of the court or a judge in the same manner as a judgment or order to the same effect. The summons must be personally rprved upon defendant. Service out of the jurisdiction of any summons to remit, set aside or enforce an award is possible, since 1920, if the award is rendered in an English arbitration (Order XI, r. 8a (c) of the Supreme Court; RussELL, op. cit. supra note 8, at 275). The remedy under Section 12 is available, however, only when the award has definitely settled the rights and liabilities of the parties; nor will the court make an order if there is any doubt as to whether the award is valid or binding. RussELL, op. cit. supra note 8, at 272-273; 1 HAuntings LAws oF ENGLAND (1931) 461.
Enforcement by action is the appropriate remedy where a submission is by parol or where
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COMMERCIAL ARBITRATION & Co. v. Liverpool Cotton Association" 8 suit was brought to have an award, rendered in Germany, declared invalid and void. There was a counterclaim that the award be declared binding and that payment be ordered as specified in the award. The court found that plaintiff had failed to establish that the award was void and invalid. Although the award was admitted to be valid and binding, the court refused, however, to order execution of it because no order to enforce had been issued upon the award in Germany. In answer to the argument that enforcement might be granted on the basis of an implied contract to abide by the award, Eve, J. declared: "The obtaining of an enforcement order is the only method known in practice for enforcing an award made in Germany, and there seems some ground for the proposition that it is the only legal method. But in Germany an action can be brought to enforce an award made in another country, and the German court, if satisfied that the award is valid according to the law of the country where it was made and is not in conflict with German law, will enforce it. The defendants' experts express the opinion that the ground upon which the German court enforces the foreign award is that the court implies in the submission a contract to be bound by and to carry out the award, and they found upon this the further opinion that the same implication arises in the case also of a German submission and a German award; but no authority is cited in support of this opinion, nor is it to be found advanced in any German commentary or textbook, and its soundness is emphatically disputed by the plaintiffs' experts. In this condition of the evidence, while not taking upon myself to determine whether or not the doctrine of implied contract is imported into a German submission, I am bound to hold that the defendants have not affirmatively proved that it is."
The Judge then takes up the question of enforceability of the award as a foreign.judgment and finds the award, "of no force or effect unless and until the court determines that it is an adjudication made in proceedings regularly conducted upon matters dearly submitted to the jurisdiction of the tribunal.... This stage has not yet been reached with the award under consideration, and, were I to give judgment upon it here, I should be giving the defendants power to issue execution in this country on an award in respect of which no execution could be levied in the country where it was made."
an award is not final or where the validity of an award is doubtful, and this action i3 available as of right to enforce any local award, even if Section 12 is applicable or has already been applied. This action is simply an action on the contract. Although it has been suggested (see Report of Committee on the Law of Arbitration, of March 1, 1927, RussELL, op. it. supra note 8, at 644) that Section 12 of the Arbitration Act may be applicable to the enforcement of foreign awards not falling within the Geneva Convention, it may well be held that it has reference only to awards rendered in England. Even if applicable on principle to foreign awards this summary procedure may not be available for the reason that such awards will probably be unable to meet the requirements of clarity and certainty necessary for the application of the summary method. 
1935] YALE LAW JOURNAL
According to the Merrifield case, a foreign award may be enforced by action either upon the award as a contract, or upon the judgment on the award, provided, however, the award is so enforceable in the country where it was rendered. In order for the award to be enforceable in England as a judgment, it must have been rendered executory beforehand in the country where it was rendered. Likewise, in order to enforce the award by an action as upon a contract, it must be proved that such action would be allowed in the country where the award was rendered. The question, however, is whether the Merrifield case can be justified. 8 So far as the German law is concerned, the contractual character of an arbitral award is recognized, and, traditionally, an action on the award has been the appropriate remedy. This remedy is no longer necessary, however, in view of the fact that a simpler and less expensive method for the enforcement of awards has been substituted in modern law. From an English point of view the question whether at the time of the Merrifield case an action on the award was available in Germany, or whether it had been supplanted by a more summary method of procedure, should be of no concern, for this is a matter of procedure regarding which the law of the forum controls. "I submit," says Kahn, 0 0 "that this legal rule of an implied promise to perform an award is not, or at any rate not solely, an institute of English substantive law, but one which is equally adjective law or law of procedure. That the view taken above is correct becomes very clear when one considers the nature of a contract implied by English law to satisfy a foreign judgment. If the quasi-contract were substantive law, then inquiries would have to be made whether the foreign law also implied a quasi-contract. These inquiries cannot be made because they would be against the purpose of this rule of law. Therefore, the right inference to be drawn is that in the case of a foreign judgment the implied quasi-contract is part of the law of remedies, and in the case of an implied contract to perform an award, the conclusion cannot be different from the above general reasons."
The entire approach under the German law is from the standpoint of supplying a remedy to enforce the award. The order of enforcement required to render local awards executory is no more than the simple English decree for leave to enforce an award, and does not transform the award into a judgment any more than does the English leave to enforce, 
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and its purpose is purely for local execution of the award. It follows that an enforcement order of the foreign country should not be required and if it should have been made, it should have no effect upon proceedings in an English court." This conclusion would appear to be inescapable where the enforcement order is procedural in character and not a condition precedent to the binding character of the award itself. Awards rendered in the United States would not generally encounter in England the difficulties of the Merrifield case since the action upon the award is available for enforcement of local awards in most states. There might be some difficulty in case of statutory awards rendered in a state which permits only statutory methods of enforcement under statutory submission agreements. Here the English courts would doubtless require a local confirming judgment before enforcing the award.
Owing to a scarcity of decisions in England regarding the enforcement of foreign awards, little can be said concerning other conditions that must exist before such awards will be enforced and the defenses that may be available. This dearth of authority is due perhaps to the fact that arbitration is so ancient and well developed an institution in England that most arbitrations which had any connection with England were held in England. If the ordinary common law action is permitted in the same manner as where a local award is being sued upon, the merits of the award will not be re-examined, but the court will go into questions of the validity of the arbitration agreement, the competency of the arbitrators, the regularity of the arbitral proceedings and other questions affecting the validity of the award. These questions are determined with reference to the law governing the arbitration and award. Thus in Bankers and Shippers Insurance Co. of New York v. Liverpool Marine and General Insurance Co., 2 the House of Lords refused to enforce a New York award on the ground that the arbitration proceeding was not held in accordance with the New York law.
Even the question whether a defense may be set up in an action on the award or can be availed of only by motion to set aside the award has been held to be controlled by the law governing the award. Thus in a suit in India upon an English award, the failure on the part of the de-91. In Bremer Oeltransport v. Drewry, [1933] 1 K. B. 753, an agreement had been made in England for arbitration in Germany. In an action to enforce the German award against a defendant domiciled in France, the question was whether the suit was for a breach of contract "made within the jurisdiction," in order that service of the summons out of the jurisdiction might be allowed under the Rules of the Supreme Court. The Court of Appeal concluded that "the greater weight of authority is in favor of the view that in an action on the award the action is really founded on the agreement to submit the differences of which the award is the result." The court left open the question whether "an action may or may not be brought on any implied contract on the award itself." Does not the action rest upon both the submission agreement and the award? 
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YALE LAW JOURNAL fendant to receive notice that the arbitrator was proceeding to arbitration was not allowed as a defense, as it constituted merely an irregularity in arriving at the award, which cannot be set up under English law as a defense to an action upon the award, but is available only as a ground for a motion to set aside or remit the award. Such a motion, the court held, could be made only in England, a foreign court having no jurisdiction to set aside an English awardY 8
B. Enforcement of Foreign Awards in the United States
Although the legal aspects of commercial arbitration in the United States are imperfectly developed and there are numerous differences to give rise to conflicts and litigation, there is a great scarcity of decisions regarding the enforcement of foreign arbitral awards.
.Enforcement of Awards of Sister States.
Since an action upon an award is an ordinary common law action upon a contract, such action should generally be available to enforce a foreign award, and in the few cases where suit has been brought upon a foreign award, this was the remedy used. There appear to be no cases where any attempt was made to enforce a foreign award by the summary statutory method at the forum. This is due to the fact, no doubt, that the statutory method for the enforcement of awards under the older types of statutes appeared to be limited to local awards. This was particularly the case under statutes requiring a stipulation that the award be confirmed by a specified court of the state, for in this instance it would be impossible for the foreign award to qualify. As regards the more liberal statutes, such as that of New York, there would appear to be no formalities with which a foreign award could not comply, and it might be argued that the matter is one of remedy or procedure to which the lex fori applies. However, the provisions will probably be interpreted as referring only to local awards. There would then remain only common law methods for the enforcement of foreign awards and the question is whether these are available in fact.
The extended controversies in continental countries as to whether the award should be regarded as a contract or as a judgment for purposes of enforcement would seem to have little, if any, significance in this country where the award itself without confirming judgment is concerned. As regards awards rendered in sister states, no suggestion has ever been made that they are judgments and as such entitled to full faith and credit.
Where a judgment has been rendered in the home state on an award or some court action has been taken there to render the award executory, the question is what its effect will be upon its enforcement in another state. Judgments rendered in an action upon a common law award in a sister [Vol. 45 state, it seems clear, are entitled to full faith and credit under the Constitution of the United States. In Fauntleroy v. Lunt," the Supreme Court of the United States held that the courts of Mississippi were bound to enforce a judgment rendered in Missouri, although the transactions out of which the award arose had occurred in Mississippi, where they were criminal offenses. The courts cannot decline the enforcement of a judgment of a sister state upon an award, therefore, on the ground that such enforcement would be contrary to the public policy of the forum. The same conclusion will probably be reached where a judgment or order is entered confirming a statutory award in a sister state according to the summary statutory method, in view of the fact that in most states the proceedings to confirm give to the defendant due notice and an opportunity to be heard, so as to satisfy the due process requirements, and the judgment entered upon the award appears locally to be regarded as final and conclusive as judgments in ordinary civil actions.
A closely associated question is whether the confirming judgment must be obtained in the state of the award in order to render a statutory award enforceable elsewhere. As there is some difference of view among the decisions regarding the enforceability of statutory awards by common law methods, the situation might arise where a statutory award, enforceable at plaintiff's election by a common law action in the state of the award, is sought to be so enforced in a state in which statutory awards are enforceable exclusively by the statutory method. In such a case the plaintiff would probably be required to obtain a confirming judgment in the state of the award and sue in the second state on the judgment. The mode by which a foreign award is to be enforced being a procedural matter governed by the law of the forum, a state not allowing a common law action upon a statutory award would probably not allow it with respect to a foreign award.
Under the statutes in this country an award probably becomes so merged in the confirming judgment, as to preclude further action upon the award. 5 If differences of view regarding the merger of the award in the judgment should arise, the question would in all probability be determined with reference to the law of the state in which the award and judgment were rendered.
Enforcement of Awards of Foreign Countries. Foreign judgments are enforced in this country by an action on the judgment, and not by any summary process. The fact that an award may be regarded in the home country as a judgment is therefore of no consequence so far as the procedure of enforcement in this country is concerned. Nor would the labeling of the award either as a judgment or a contract decide the question 
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as to how far the courts will go into the merits of the case. Whatever the award is called, it is admittedly effective to the extent of precluding review of the merits. One possible effect of such nomenclature might be that the courts subscribing to the reciprocity doctrine 0 with respect to judgments of foreign countries would carry over that doctrine to the enforcement of foreign awards. There is no valid reason, however, why this should be done. The reciprocity doctrine is defensible only from a political point of view and is entirely out of place in the enforcement of foreign awards, which rest primarily upon the agreement of the parties.
No doubt, the effect of court proceedings following an award in a foreign country may vary a great deal. In countries in which the award is not complete until it is confirmed by an order of the court or until it is declared executory, the award becomes converted into a judgment by such order or declaration, and its enforcement elsewhere may well be made to depend upon the principles relating to the enforcement of foreign judgments. It would seem equally clear, with respect to awards of countries which enforce awards by a simplified procedure without hearing the losing party, that an order for enforcement should not be regarded as having the effect of converting the award into a judgment. Difficulty exists, however, in those cases in which an enforcement order is granted only after an opportunity to be heard has been given to the losing party. Should the enforcement order in such a case be regarded as supplanting the award, so that if suit is brought in another country it should be for the enforcement of a foreign judgment? Locally, the enforcement order may have the effect of allowing execution on the award and no other. In such case it would seem that in an action in a foreign country the enforcement order should be ignored as a procedural matter and the award enforced as if there were no such order. Even if it should appear that under the local law the enforcement order was regarded as superseding or merging the award, it might be argued that as long as our courts do not apply the merger doctrine to judgments of foreign countries, they should not apply it to foreign awards. Upon this line of reasoning suit upon the foreign award might be allowed even in our federal courts without proof of existing reciprocity. 7 There are no decisions in this country regarding the question whether the exequatur proceeding, or any other proceeding required to render the award executory in the home state is a pre-requisite to enforcement of the 96. Hilton v. Guyot, 159 U. S. 113 (1895). 97. The question of merger may likewise become important in case an award rendered and confirmed by a judgment in a state in this country is sought to be enforced abroad. If the award is regarded as being merged in the judgment, it may be a serious handicap to obtaining any remedy if defendant can be reached only in a country where the reciprocity doctrine as to enforcement of foreign judgments obtains.
[Vol. 45 award in this country. In England there is the MerrificId case," 8 holding that the necessity of exequatur proceedings before such award could be enforced in England should be determined by the law of the place where the award was rendered. This case, however, failed to inquire whether the requirement of an exequatur proceeding by the foreign law was not merely a local procedural one, which should be ignored in the enforcement bf the award elsewhere.
A decision of the Court of Appeals of Georgia has held," s where the parties provided for arbitration under the English Arbitration Act, that the English award could not be enforced in Georgia as a common-law award for the reason that the parties had agreed upon a statutory award. As such foreign award could not be treated as a statutory award within the purview of the Georgia Civil Code, which applies only to local awards, the English award would be enforceable in Georgia only if it had been converted into a judgment. The conclusion drawn by the learned court from the agreement of the parties, would appear to be unjustified. An award under the English Arbitration Act need not be enforced by the statutory method in England but may be enforced by an action on the award. 00 There exists no sufficient reason, therefore, why the award could not be enforced as a common-law award in Georgia.
Defenses to Enforcement of Foreign Awards. In a recent case decided by the Court of Appeals of Ohio' 01 an agreement providing for future arbitration was made between a resident of Ohio and a resident of New York. The contract stipulated, "The provision of this contract relating to arbitration shall be construed according to the laws of the state of New York." The defendant having refused to abide by this agreement to submit to arbitration, an award was rendered in New York in favor of plaintiff in accordance with the New York statute, and suit was brought upon the award in Ohio. The defendant pleaded that the arbitration clause in the contract was void under the laws of Ohio as ousting the jurisdiction of the courts. Agreeing with the defendant's contention, the learned court held that arbitration agreements under the New York arbitration statute related to the remedy and, since the remedy must be governed by the lex fori, which here was Ohio, only Ohio law could apply. As at the time of the decision Ohio did not have an arbitration act making agreements for the arbitration of future disputes irrevocable, the defendant was privileged under the local law of Ohio to revoke the submission agreement before the award was made. The defendant's refusal to proceed to arbitration was held to be a revocation of the submission agree- ment. According to the reasoning of this court no foreign award would be enforced in a state not having a modern arbitration act, where it appears that the defendant had revoked the authority of the arbitrators prior to the rendering of the award.
In Gilbert v. Burnstine, 102 the defendants, residents of New York, contracted to sell and deliver certain goods to plaintiff in New York. A clause in the contract provided that differences should be arbitrated at London, pursuant to the arbitration law of Great Britain. Disputes arose and plaintiff commenced arbitration proceedings in London, mailing due notice to defendants in New York, according to the English Arbitration Act, advising defendants that on failure to concur in the appointment of an arbitrator, plaintiff intended to apply to the High Court of Justice of England for appointment of an arbitrator. Defendants ignored the notice and, upon application by plaintiff, an arbitrator was appointed by the court. Notice of the originating summons for appointment by the court of an arbitrator and notice of the arbitration proceedings were served on each of the defendants in New York, according to the English Arbitration Act. The defendants ignored the notice and the arbitration hearing was held without their presence. An award was rendered in favor of the plaintiff and he brought action upon it in New York. The defen. dants contended that the contract provision contemplated merely an agreement to arbitrate in England, involving no submission to the sovereignty of England and that, in the absence of personal service of process or voluntary appearance, the English arbitral tribunal had, therefore, no jurisdiction to render the award. The Supreme Court 10 3 and the Appellate Division of the Supreme Court°4 accepted the defendant's contention and dismissed. the complaint. 'The Court of Appeals reversed the decisions of the lower courts on the ground that the express provisions in the contract that the arbitration should be held in England and should be pursuant to the English Arbitration statute constituted "an implied submission to the terms of the act itself, and to any rules or procedural machinery adopted by competent authority in aid of its provisions."' 10 5 N. Y. Supp. 202 (2d Dep't, 1929) , cited by the Second Department of the Appellate Division.
In this case plaintiff, a Swedish corporation, and the defendant, a citizen of the United States and a resident of New York, made a contract in Sweden providing that any dispute arising in reference to the performance of the contract was to be settled by arbitration and without appeal. The defendant instituted arbitration proceedings in Sweden, which were later abandoned. Thereafter another dispute arose and plaintiff subsequently demanded arbitration and appointed its arbitrator pursuant to the agreement and Swedish law. Notice to this effect was served upon the defendant in Brooklyn, New York, demanding that the defendant select an arbitrator. The defendant having failed to do so, the Administrator of
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This decision is of great importance from the standpoint of the enforcement of awards rendered in foreign countries. Prior thereto it seemed that an American who had expressly agreed to submit to arbitration in a foreign country could defeat the agreement by merely staying away from such country, thereby rendering personal service in such country impossible. Under Gilbert v. Burnstine this mode of escape from contractual obligations will not be available where the agreement specifically provides for arbitration in a foreign country and pursuant to its laws, and the law of the foreign country allows service of process without the jurisdiction. Under such circumstances the defendant when sued upon the award in this country cannot resist its enforcement on the ground that the award was rendered without personal jurisdiction over In its opinion the learned Court says: "The case involves no more than this, whether staying out of the arbitration, they are bound by an award, made after due compliance with the requirements of the procedural machinery established by the British statute, unless they are able to show that no contract has been made or broken." 0 7 The question whether the defendant has entered into an arbitration agreement and defaulted thereon apparently can be put in issue in New York in a suit upon a foreign award.1 08 That the defense of "public policy" is available with respect to awards of foreign countries goes without saying. In that connection the learned court in Gilbert v. Burnstine says: "The serious problem is whether the proceedings were in fact conducted according to the English statute as interpreted by the English courts .... After evidence of the facts has been produced, then it will be timely for the court to determine... whether the English Arbitration Act taken in connection with the foreign rules of procedure, conforms or conflicts with our public policy. "' 9 There are no cases throwing a clear light upon any other defenses that may be set up by way of defense in an action upon the award of a foreign country. If the award has been converted into a judgment in the home state and suit is upon such judgment, the ordinary rules applicable to judgments of sistef states and those relating to judgments of foreign countries should govern.
If we stop for a moment to take a general inventory of the results so far obtained, it must be admitted that the outlook of commercial arbitration from the standpoint of its international and interstate enforcement by legal process is gloomy indeed. The widest differences of view exist in the first place regarding the validity of agreements for the submission of future disputes to arbitration and the governing law from the standpoint of the conflict of laws. Then there exists the greatest diversity of rules regarding the constitution of the arbitral courts and the detailed steps in the arbitral proceedings. Great uncertainty exists also in many countries regarding the relationship existing between the ordinary courts and the arbitral procedure, which makes the process full of hazards, possible delays, and unexpected expense. Where the award has to be enforced in another country, additional difficulties arise. Thus in countries in which foreign awards are placed on the same footing as foreign judgments the requirement of reciprocity will generally prevent the enforcement of foreign awards. In order to escape this conclusion it is often insisted-and the view is accepted in a number of countries--that an award is in its essence a contract instead of a judgment. New difficulties arise, however, when the award has been rendered enforceable by being made executory in the country in which it was made. As a judicial decree is necessary for the purpose, the question is whether the award (Vol. 45 has been converted thereby into a judgment, so as to become subject to the reciprocity requirement. Even if this is denied, the enforcement of the foreign award may be resisted on the greatest variety of grounds. These defenses may have reference to the validity of the submission agreement, to the proper constitution of the arbitral court, to the arbitral proceedings, or to the formal validity of the award itself. Much diversity exists in these regards in the local legislation of the different countries and the rules of the conflict of laws relating thereto are anything but settled. Where both parties have not participated in the proceedings leading to the award, enforcement may easily be refused on the ground of lack of jurisdiction or lack of proper notice, absence of which will render the enforcement of the award contrary to the public policy of the forum. Nor does the unsatisfactory nature of the international situation stop here, for, even if no objection of a substantive character to the enforcement of a foreign award exists from the standpoint of the law of the forum, there may be no summary procedure available there, so that the delay and cost of the enforcement proceedings may deprive the successful party of any advantage that the agreement for arbitration was intended to confer. The Geneva Protocol on Arbitration Clauses, of September 24, 1923, sought to improve upon this chaotic condition by providing for the compulsory recognition of arbitration agreements as between the contracting states. No agreement could be had, however, upon the question what law should govern the validity of agreements for arbitration. The application of the Protocol is limited to parties of different contracting states and does not include agreements between nationals of one contracting state for arbitration in some other contracting state. Suits brought contrary to the terms of an agreement for arbitration governed by the Protocol are to be stayed and the parties are to be referred to the decision of the abitral court, except in the case where the arbitration cannot proceed or has become inoperative. As, according to the provisions of the Protocol, the awards are entitled to compulsory enforcement only in the state where rendered, and all other contracting states are under a duty to stay any action brought in violation of the submission agreement, the successful party in the arbitration would be without any remedy if the award could not be satisfied by execution in the country in which it was rendered, and the award as such was not enforceable in the state in which the de- 
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feated party lives or has property. The provisions of the Protocol of 1923 made an international convention for the enforcement of foreign awards, therefore, an absolute necessity.
As the Geneva Convention for the Enforcement of Foreign Arbitral Awards of September 26, 1927, was to supplement the Protocol of 1923, the adoption of the Protocol is made a prerequisite to becoming a party to the Convention. Adherence to the Convention however, constitutes adherence to the Protocol. The Convention extends only to submission agreements falling within the Protocol, which applies to agreements between parties of different contracting states, but not to submission agreements between nationals of the same contracting state for arbitration in some other contracting state.
Under the Convention the contracting states are to enforce awards falling within the Convention, in accordance with the procedure of the forum, if (1) the award was rendered pursuant to an arbitration agreement valid under the law applicable to the agreement, (2) the arbitral tribunal and the constituency thereof conformed with the arbitration agreement and the rules of law applicable to the arbitration proceedings, (3) the award has become definitive at the place of rendition, but it will not be so considered if it is subject to attack by the "ordinary" legal means or proceedings to annul it are then pending in the home country, (4) the object of the award is susceptible to settlement by arbitration under the law of the forum, and (5) that the recognition or enforcement of the award would not contravene the public policy of the forum. Even though these conditions have been met, the enforcement of the award may, according to Article 2, still be refused if (1) the award has been annulled in the country where it was rendered, (2) the party against whom the award has been invoked did not have notice of the arbitration proceedings nor an opportunity to be heard, or, if he be under legal disability, was not regularly represented, or (3) the award passes on a controversy not included within the terms of the arbitration agreement or contains decisions which go beyond the terms of the agreement. 111 The Convention does not specify that the conditions laid down in Article 2 must be proved by the defendant but leaves to the law of the state in which enforcement is sought the question whether the court may consider them ex officio.' 12 An award may be subject to impeachment in some countries on grounds other than those specified in Articles I and 2 of the Convention, for example, because of irregularity in the procedure, perjury, forgery, and the like. If the defendant establishes that such a ground exists under the law applicable to the arbitral proceeding, the judge, who may not be pre- [Vol. 45 pared to deal with questions closely connected with the peculiarities of procedure in a foreign country, is privileged under the terms of the Convention either to suspend the proceedings for enforcement, giving the party a reasonable time to have the award set aside in the country in which it was rendered, or else, if he is not allowed to suspend the proceedings under his law, to refuse enforcement. 113 The party seeking enforcement of a foreign award must furnish (1) the original of the award or a copy authenticated according to the legislation of the country where it was rendered, (2) the papers and documents proving that the award has become definitive in the country where rendered, and, if there be occasion, (3) the papers and documents to establish that the conditions for recognition required by Article 1 (a and c)" 4 have been fulfilled.
Since the provisions of the Convention are in many respects less favorable than the legislation of several countries and the provisions of bilateral treaties existing between some of the countries, Article 5 of the Convention provides that no interested party shall be deprived of the right to avail himself of an arbitral award in the manner and measure admitted by the legislation or treaty of the country wherein enforcement of the award is sought.
The Convention does not authorize the re-examination of the merits of the award, not even for the purpose of determining whether the enforcement of the award would be against the public policy of the forum.U n The Geneva Convention for the Enforcement of Foreign Awards, of 1927, has been put substantially into effect in England by the Arbitration (Foreign Awards) Act of 1930.111 It is likewise in force in North Ireland and in many continental countries." 7 So far as the United States is concerned, the law of commercial arbitration has not yet reached that stage of legal development that adherence to any international convention, however excellent, would be possible. In many states arbitration is still limited to existing controversies. In the states having acts authorizing arbitration of future disputes, the legislation has generally in view only local arbitration and is not fully adjusted to the enforcement of agreements for commercial arbitration in some other state or country, or to the enforcement of foreign awards. The summary method allowed for enforcing awards appears to be limited to local awards, and is not extended even to awards of sister states. A more liberal attitude on the 113. Art. 3, 2 Nussirnm 244.
114. Art. 4, 2 NUssBAUM 238. The substance of subdivisions (a) and (c) of the Convention has been given under (1) and (2) part of our courts with reference to arbitration in general, and with reference to arbitration by citizens of the forum in other states or foreign countries in particular, is necessary before adherence to an international convention is practicable. A progressive step in the direction of facilitating interstate and international commercial arbitration was taken by the New York Court of Appeals in Gilbert v. Burnstine, 1 8 which will prevent parties to arbitration agreements from defeating them by the simple expedient of staying away from the jurisdiction in which the arbitration is to take place, provided the law of the different states or countries permit the judicial appointment of arbitrators and judgments on the award without personal service within the state or country but upon proper notice to the recalcitrant party, when such party has expressly or impliedly authorized such procedure. Consent to the exercise of jurisdiction would thus enable states and countries sanctioning ex parte awards to render awards which would be enforceable under the doctrine laid down in Gilbert v. Burnstine.
Apart from the practical difficulties which adherence to any international convention dealing with a procedural subject would present from the standpoint of the United States, 11 serious doubt may be entertained regarding the advantages of an international convention relating to arbitration at the present time. Whatever may be the ultimate solution of the problem, it is clear from the provisions of the Geneva Protocol on Arbitration Clauses of 1923, and of the Convention for the Enforcement of Foreign Arbitral Awards of 1927, that any attempt to deal with the subject of commercial arbitration internationally at the present moment is premature. The divergencies existing between the different countries, as regards legislation, business practises relating to arbitration, and the relation between arbitration and the courts are so great, as to make any general convention for the enforcement of foreign awards by legal process impracticable. Because of these differences it was found necessary to restrict the application of the Geneva Convention of 1927 to awards rendered on the basis of the Geneva Protocol of 1923. For similar reasons some of the most important provisions relating to the enforcement of foreign awards are either gone over in silence in the Convention or left exceedingly vague. Thus, there is nothing in the Convention concerning the vexed problem of the effect of the exercise of judicial control over awards, for no formula acceptable to all could be found. 120 Like the earlier Protocol, the Convention of 1927 fails to state by what law the validity of the arbitration agreement is to be determined. The German Government proposed a specific provision in this regard, but no agreement was possible and the matter was referred to the Hague Conference [Vol. 45 on Private International Law. 121 Nor could agreement be had regarding the question where an award made by correspondence should be deemed made. In view of the great diversity in the laws of the different countries with respect to the question when an award has become "definitive," no greater precision could be given to this condition, than its formulation in the Convention. Regarding the question whether a foreign award can be impeached on account of corruption, bias or misconduct on the part of an arbitrator, or on account of irregularities in the procedure, the Convention contains nothing beyond the general provision that if the award is subject to impeachment in the state in which it was rendered, a foreign judge may decline to enforce it, or may give to the defendant a reasonable time in which to have the award vacated in the foreign state.L-In the event that the foreign award is not subject to impeachment in the state in which it was made, enforcement may be denied under the Convention, if such enforcement would be contrary to the public policy of the forum. The Geneva Convention does not specify what is meant by public policy and thus gives to each state entire freedom to apply its own notions.2 It was recognized, of course, that an international convention was unable to lay down general rules for the arbitral proceeding itself, which must be adjusted of necessity to the law of each state; such rules can be provided only, and with difficulty, by bilateral treaties. No attempt was made either to regulate the procedure by which the foreign award is to be enforced. The question whether it will be enforced by an action on the award, or by a formal exequatur, or by the summary procedure applicable to local awards, continues to depend therefore upon the law of the state in which the proceeding is pending.
All this goes to show that the time is not ripe for the promotion of international arbitration in commercial matters by means of multi-lateral treaties. The best means available to that end at present would appear to be bilateral treaties between countries having the same procedural background; and such treaties have been entered into between a number of countries. As between countries having widely different legal institutions or modes of procedure, useful results would seem to be obtainable only if the treaty includes also the rules for the arbitral procedure.1
Resort to legal compulsion in commercial arbitration frequently produces unsatisfactory results, even when local arbitration is involved. This is true even of the English experience with arbitration, notwithstanding the fact that its system of arbitration is generally regarded as unsurpassed by that of any other country of the world. According to an English observer arbitration has been found mutually advantageous in England only "where 124. Such a treaty was entered into between Germany and kuss in 1925.
